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REPLY COMMENTS OF 
THE ENERGY PRODUCERS AND USERS COALITION AND 

THE COGENERATION ASSOCIATION OF CALIFORNIA 
ON THE FINAL WORKSHOP REPORT 

 
 Pursuant to the Assigned Commissioner’s Ruling in this matter,1 the 

Energy Producers and Users Coalition2 and the Cogeneration Association of 

California3 (EPUC/CAC) hereby file these Reply Comments.  These comments 

reply to those comments on the Final Workshop Report filed by other 

stakeholders on October 18. 

I. INTRODUCTION 
 

The initial comments filed on the Final Workshop Report indicate that Staff 

has captured much consensus in its report.  Several issues remain unresolved, 

and EPUC/CAC address these issues in these reply comments.

                                                 
1  Issued October 5, 2006. 
 
2  EPUC is an ad hoc group representing the electric end use and customer generation 
interests of the following companies: Aera Energy LLC, BP America Inc. (including Atlantic 
Richfield Company), Chevron U.S.A. Inc., Shell Oil Products US, THUMS Long Beach Company, 
and Occidental Elk Hills, Inc. 
 
3  CAC represents the power generation, power marketing and cogeneration operation 
interests of the following entities: Coalinga Cogeneration Company, Mid-Set Cogeneration 
Company, Kern River Cogeneration Company, Sycamore Cogeneration Company, Sargent 
Canyon Cogeneration Company, Salinas River Cogeneration Company, Midway Sunset 
Cogeneration Company and Watson Cogeneration Company. 
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First, EPUC/CAC comment on the methodology for calculating a 

cogenerator’s emission rate.  The vast majority of parties accepted EPUC/CAC’s 

suggested method for including thermal energy output in that calculation, and it 

remains the simplest, most straightforward solution to the calculation issue.  

NRDC/TURN/UCS/WRA (“NRDC”), however, offers misplaced recommendations 

for measuring thermal output for use in the emissions rate calculation.   

Second, debate remains about the application of screening criteria.  The 

screening criteria include the baseload characteristic and the minimum size 

threshold.  In the case of contractual commitments where less than the entire 

output of a generator is being delivered to one or more LSEs, these criteria 

should be applied to the contract deliveries, not the underlying resource.  Without 

this refinement, the screening criteria will be applied to energy output used on-

site – energy that falls unambiguously outside this Commission’s jurisdiction.  

The Commission must maintain this clear jurisdictional boundary and avoid 

imposing any part of the EPS regulatory scheme on self-generation that is used 

in a manner consistent with Public Utilities Code section 218. 

Third, initial comments addressed whether the minimum size threshold of 

25 MW comports with SB 1368.  As noted in EPUC/CAC’s opening comments, 

the Commission holds sufficient authority to “fill in the gaps” of the statute to 

adopt a  minimum size threshold.  EPUC/CAC also oppose NRDC’s suggestion 

that the threshold be applied based on unit size and decreased to 5 MW. 
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Fourth, disagreement remains concerning the standard itself; some parties 

argue that it should be reduced to 1,000 lbs/MWh, and some argue that it should 

be increased above the current 1,100 lbs/MWh recommended in the Final 

Workshop Report.  EPUC/CAC submit that the standard should not be reduced 

below 1,100 lbs, and that there are good policy reasons for increasing it. 

Finally, several parties submitted comments related to a policy exemption 

for QFs.  An exemption is consistent with the federal and state policy of 

encouraging cogeneration. 

II. EPUC/CAC’S METHODOLOGY FOR COGENERATION CALCULATION 
IS THE BEST SOLUTION FOR THIS INTERIM MEASURE. 

 
 EPUC/CAC recommended a methodology for determining a cogeneration 

emissions rate – a recommendation adopted in the Final Workshop Report.  This 

methodology, consistent with SB 1368, accounts for all energy output from a 

cogenerator, including electric and thermal energy output.  The EPUC/CAC 

method converts thermal energy output into a kilowatt-hour equivalent so that the 

total emissions of the cogeneration plant can then be allocated equitably 

between electric and thermal outputs.  Most parties commenting on this issue 

supported EPUC/CAC’s method.4 

 Sempra/SDG&E proposed a different methodology, subtracting the 

emissions that could be imputed to a separate boiler producing an equivalent 

thermal output.  This is another method for making the calculation.  

Unfortunately, it does require an assumption about the efficiency of a stand-alone 

                                                 
4  See, Comments of DRA, NRDC/TURN/UCS/WRA, CCC, and IEP. 



 

Page 4 – EPUC/CAC Reply Comments on Final Workshop Report 

boiler.  EPUC/CAC’s method is thus superior because it uses real, verifiable data 

that recognizes the actual benefits of cogeneration.  

 Two remaining issues concerning the cogeneration emissions rate 

calculation methodology warrant comment.  First, the Assigned Commissioner’s 

Ruling, in describing this issue in Attachment 2, suggested that the EPUC/CAC 

method utilized a conversion factor based on the heat rate of the generator.  This 

is incorrect.  The EPUC/CAC method utilizes a standard engineering conversion 

factor well accepted in the industry:  one KWh is equivalent to 3413 BTUs.  This 

method does not rely on the heat rate of the generator. 

 Second, while NRDC agrees with the EPUC/CAC methodology, it argues 

that the measure of thermal energy included in the calculation should be the 

thermal energy “actually” used, not just “useful.”  EPUC/CAC submit that NRDC’s 

comments are misplaced and, to address these issues, recommend the use of 

calculations performed regularly by cogenerators as the source of the thermal 

output value.   

The term “useful thermal energy” is utilized by FERC in its regulations 

mandating the minimum efficiencies of a QF, and therefore has developed a well-

known meaning.  FERC defines a cogeneration facility as “equipment used to 

produce electric energy and forms of useful thermal energy (such as heat or 

steam),…”5  The regulations also define “useful thermal energy” as: 

(h) Useful thermal energy output of a topping-cycle cogeneration facility 
means the thermal energy: 
(1) That is made available to an industrial or commercial process (net of 
any heat contained in condensate return and/or makeup water); 
(2) That is used in a heating application (e.g., space heating, domestic hot 

                                                 
5  18 CFR §202(c). 
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water heating); or 
(3) That is used in a space cooling application (i.e., thermal energy used 
by an absorption chiller).6 
 

 Although the term “useful” should be utilized, EPUC/CAC acknowledge NRDC’s 

concern that the calculation should include the thermal energy which is actually 

intended to be delivered to the thermal host.  The calculation should not include 

remaining thermal energy which is intended to be exhausted as waste heat.  This 

is consistent with FERC’s regulation quoted above which defines “useful thermal 

energy” in terms of its application to a productive industrial process.   

 EPUC/CAC are concerned with NRDC’s proposal for a “case-by-case” 

review of cogeneration facilities.  If NRDC simply means that the Commission 

could use  existing, individual facility-specific numbers in the calculation for each 

cogeneration facility contracting with an LSE, EPUC/CAC agree.  If, however, 

NRDC intends that the Commission review the industrial processes integrated 

with a cogeneration facility in determining the emissions rate, or that the 

Commission re-evaluate the calculation methodology, EPUC/CAC strongly 

disagree.   

The Commission should not establish regulations requiring review of a 

cogeneration site “behind the meter”.  (Notably, SCE goes beyond this 

recommendation, proposing a complete exemption for qualifying facility 

cogenerators.) Instead, the Commission should employ a simple, verifiable 

source for useful thermal output, which is available from the interconnected 

utility, without additional Commission inquiry.  Attached to these reply comments 

is a copy of the questionnaire that cogeneration facilities complete annually to 
                                                 
6  18 CFR §202(h). 
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demonstrate compliance with FERC efficiency requirements.  On this form, the 

cogenerator presents a value for “useful thermal output”.  The Commission 

should base a cogenerator’s emissions rate on the thermal values presented by 

the cogenerator to the utility. 

An additional ambiguity remains in NRDC’s comments, which requires 

clarification.  In arguing that the calculation should utilize the thermal energy 

“actually” used, it is unclear whether NRDC’s proposal would comply with the 

notion of gateway screening.  In other words, it is not clear whether NRDC would 

allow the prospective engineering analysis contemplated by the EPS Straw 

Proposal or whether NRDC would require some kind of operational history.   

EPUC/CAC submit that the proposed use of the utility efficiency questionnaire, 

discussed above, as the data source for a cogenerator’s emissions rate 

calculation would eliminate this concern. 

For new cogeneration facilities, when this questionnaire has not been 

submitted to the utility, the EPS should be determined based on “reasonably 

projected” emissions of the facility in a one-time gateway review.  This approach 

would be consistent with the principle that the EPS will be judged prospectively 

based on the engineering design and operational parameters of the facility.7  

NRDC recognizes this process when it states in its comments that the calculation 

should use “the actual thermal output that is used, available from the design 

                                                 
7  Such a prospective assessment based on “the design of the powerplant and the intended 
use of the powerplant” is required by SB 1368.  8341(b)(4). 
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engineers.”8   These projected emissions can again be based on readily available 

information in FERC Form 556, required for QF certification.   

 To clarify how the useful thermal energy will be determined, EPUC/CAC 

suggest the following revision to the provision in Paragraph 5(f) of the Straw 

Proposal: 

Facilities used for self-generation are covered if they meet the criteria for 
the gateway screen. Credit against emission rates for co-generation 
thermal loads will be permitted using the calculation proposed by 
EPUC/CAC and reviewed on a case-by-case basis relying on efficiency 
data provided to the interconnected utility or, where this information is 
unavailable, relying on the efficiency data submitted to the FERC on the 
facility’s Form 556.   upon a showing of the percentage of facility’s useful 
thermal load.  

 
Finally, EPUC/CAC suggest that it would be far simpler to recognize the implicit 

environmental benefits created by cogeneration efficiency, which must be 

demonstrated for FERC certification, by simply exempting cogeneration from 

EPS screening.  

 
III. SCREENING CRITERIA SHOULD BE APPLIED TO CONTRACT 

DELIVERIES, NOT THE UNDERLYING UNIT. 
 

A. Both the EPS and the Screening Criteria Must Be Applied Only 
to Deliveries to LSEs, for Both Legal and Policy Reasons. 

 
The Workshop Report recommends that the minimum size threshold 

should be assessed based on the deliveries to LSEs, while the baseload 

characteristic should be assessed based on the underlying unit.  As EPUC/CAC 

explained in their initial comments, both screens should be assessed based on 

the deliveries to LSEs.   

                                                 
8  NRDC comments, p. 18. 
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NRDC argues that the screens should be assessed based on the 

characteristics of the underlying unit.  NRDC’s stated motivation during these 

proceedings has been to reduce the financial risk that LSEs and ratepayers may 

face if future GHG regulation imposes unforeseen financial burdens on current 

procurement decisions.  NRDC argued: 

Accomplishing the EPS goal of minimizing the financial and 
reliability risk to bill-payers of long-term commitments to high 
greenhouse gas emitting generation necessarily requires looking at 
the characteristics and emissions of the facility(ies) being 
contracted for, not the contract itself.  After all, it is the generation 
facility that will incur the added costs and reliability issues if it is a 
high emitting resource, and all contracts can be affected by this, no 
matter their characteristics. 

 
While the generation facility may bear the financial burden of complying with 

greenhouse gas regulations, the LSEs only bear that part of the burden for which 

they have contracted.  The LSE may have exonerated itself contractually from 

any liability, or its risk may be limited to the capacity for which it has committed.  

In any event, the financial risk is measured by the size of the commitment, not 

the size of the underlying resource. 

 Assessing screens based on deliveries to LSEs rather than unit size also 

eliminates a possible discrimination between customer-owned generation and 

merchant generation.  An example allows comparison between a merchant 

generator and a similarly-situated generator owned by an industrial customer.  

The merchant generator is a combustion turbine with 5 MW capacity which is 

dispatched for peak generation and has a capacity factor of 20%.  The industrial 

customer operates a generator with 30 MW capacity; the generator is used 

principally to satisfy on-site load of the customer and operates at a 90% capacity 
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factor.  It has a contract with an LSE to supply as-available capacity and energy, 

but it never supplies more than 5 MW and its sales are equivalent to a 20% 

capacity factor.  Both generators supply an equivalent product to the market and 

should be impacted comparably by the EPS.  If the screens are applied based on 

the characteristics of the underlying unit, then the merchant generator is 

excluded both because its capacity factor is less than 60% and because its 

capacity is less than the size threshold.  However, the customer-owned 

generation satisfies both screens and would be subject to the EPS because the 

underlying unit has a capacity factor in excess of 60% and its capacity is greater 

than the minimum size.  If the screens are applied based on the deliveries to 

LSEs, then the two generators would be treated comparably because their 

deliveries to LSEs are both less than 60% capacity factor and less than the 

minimum size. 

 It does not make sense to apply the screens to the underlying resource 

when the EPS itself can only apply to the deliveries to California LSEs.  The 

screens and the EPS should have equivalent application. 

 Not only does such conformity between the screening criteria and the 

application of the EPS make sense from a policy perspective, but it is mandated 

by legal jurisdictional boundaries.  Staff is correct when it states that   

where the electrical output retained on-site by a customer is not part of the 
LSE’s financial commitment or acquisition, we cannot conclude that it falls 
within either the commission’s purposes in establishing the EPS, or the 
definition of covered resources in AB 1368. [sic]9 
 

                                                 
9  Final Workshop Report, p. 30. 
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Such a conclusion is legally mandated by Sec. 218 which excludes cogenerators 

from the jurisdiction of this commission to the extent their generation is delivered 

on-site or “over the fence.”  NRDC’s argument that the EPS should be applied to 

self-generation10 is simply not allowed by law.  The Commission’s jurisdiction is 

limited to the contract with an LSE; it does not extend to the privately owned 

generation facility, and the Commission should draw a bright-line boundary for 

the application of the EPS and its screening criteria. 

B. The Emission Rate is Determined for the Facility, Not Some 
Portion of Its Output. 

 
NRDC’s comments regarding application of the EPS to a contract also 

raise an issue as to how the emission rate will be determined.  NRDC’s apparent 

concern is that emission rates may only reflect that portion of the electrical output 

attributable to a contract delivery.  NRDC’s apparent concern is misplaced.  

EPUC/CAC agree that if the EPS applies to any commitment to the output of a 

facility, the emission rate for the facility as a whole will be utilized.  Additional 

considerations come into play in the case of a multi-unit self-generation facility, 

as described below. 

C. The EPS Should Be Applied Only to Units Selling Into the Grid. 

 There is another technical issue to resolve in the application of screening 

criteria where there are multiple units owned by an end-use customer and 

supplying the customer’s own load on-site.  Such multiple units may be operated 

and dispatched independently, and the owner may enter into a contract to sell a 

portion of the output of one unit to an LSE.  The remaining units in this example 

                                                 
10  NRDC Comments, p. 12. 
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are operated only to supply the customer’s load on-site.  In such a case, the 

screening criteria should only be applied to the deliveries to the LSE from the 

single unit.  For the jurisdictional and policy reasons described above, the 

Commission cannot use this as an excuse to impose the screening criteria on the 

remaining units which have no sales to the gird.  This is consistent with the 

general principle in the Workshop Report that where the contract is specific to a 

single unit, only that unit must qualify under the EPS.11 

IV. THE MINIMUM SIZE THRESHOLD IS PERMITTED UNDER SB 1368, 
AND SHOULD BE MAINTAINED AT 25 MW. 

 
A minimum size threshold improves the efficiency and cost-effectiveness 

of the EPS.  It eliminates small units which will not have a significant effect on 

total carbon emissions.  Further, it eliminates a regulatory burden on such small 

units which can be an economic disincentive to their continued operation.  The 

addition of such a detail in the implementation of an EPS is certainly allowed by 

SB 1368.  As EPUC/CAC briefed in their initial comments, California law permits 

an agency in adopting regulations to add detail that is consistent with the 

authorizing statute.  A minimum size threshold is consistent with SB 1368.  SB 

1368 requires the Commission to consider “overall costs to electricity customers” 

in its implementation of the EPS.  Considering the factor of cost as part of the 

implementation process clearly gives the Commission authority to tailor the 

details of its implementation.  Such implementation can be designed to provide 

the most cost-effective regulatory process consistent with SB 1368. 

                                                 
11  Final Workshop Report, p. 45, Paragraph 7(a) of Straw Proposal. 
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The minimum size threshold should be maintained at 25 MW as 

recommended in the Final Report.  NRDC argued that the threshold should be 

reduced to 5 MW; however that would eliminate any real effect of the threshold.  

A demarcation of 20 – 25 MW has been often used in regulatory proceedings to 

separate smaller generation for which complex regulation is simply not cost-

effective.12  It also is used by the Regional Greenhouse Gas Initiative as a size 

threshold.  Using 25 MW would provide some consistency between the California 

and New England programs in furtherance of the Governor’s clear direction to 

coordinate the two programs.13 

V. THE STANDARD SHOULD BE AT LEAST 1,100 LBS/MWH. 
 

The Final Workshop Report recommends a standard of 1,100 lbs/MWh.  

This recommendation was based in part on data showing that there are 

combined cycle units with emission rates above 1000 lbs/MWh.   In order to 

ensure that the EPS does not so constrict procurement that there is a supply 

shortage, the standard should remain at 1,100 lbs or above. 

SB 1368 requires the Commission to set the standard “no higher than the 

rate of emissions of greenhouse gases for combined-cycle natural gas baseload 

generation.”  Combined-cycle baseload generation is the guide for setting the 

standard, but the statute does not say that the standard should be set so that 

only combined-cycle units would satisfy it.  Some parties argue that the standard 

is sufficient if new combined-cycle units can meet it, because all existing 

                                                 
12  See, e.g., FERC’s Order 2003 for Interconnection Standards for Small Generators; 
CPUC Rule 21; CPUC DG in Energy Action Plan. 
  
13  Executive Order S-20-06, October 17,2006. 
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combined-cycle units are “deemed” to be in compliance.14  However, that 

perspective ignores the effect of the EPS on generators other than combined-

cycle units.  While the standard may be set based on a combined-cycle, it does 

not mean the Commission should not consider the effect on generators of other 

technologies.  To ensure that all gas-fired units are available for procurement, the 

Commission should set the standard as high as SB 1368 will allow.  The 

standard should at least remain at 1,100 lbs/MWh.  

VI. ENCOURAGEMENT OF QFS REMAINS AN IMPORTANT POLICY. 

 EPUC/CAC have previously briefed policy justifications, as well as legal 

requirements, for an exemption of QFs from the application of the EPS, and 

reiterate and incorporate by reference those arguments.  Several parties in their 

initial comments on the Workshop Report raised issues which require response.  

Both SDG&E and DRA argue that the Commission need not resolve any conflict 

with obligations under PURPA because an LSE can enter into a contract of less 

than five years duration with the QF, meeting its PURPA obligation while 

avoiding the application of the EPS.  Finding a way to permit some limited 

procurement from QFs is not consistent with a policy of encouraging their 

development.  A QF may be able otherwise to negotiate a long-term contract of 

10 – 20 years, giving it the necessary long-term stability to facilitate project 

financing.  Such a contract should be encouraged by the Commission’s 

regulations. 

 

 
                                                 
14  Calpine; DRA, p. 10. 
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VII. CONCLUSION 

 The final decision adopting an EPS should utilize the straw proposal from 

the Final Workshop Report, including the following features: 

• Accept the methodology proposed by EPUC/CAC for calculation of a 
cogenerator’s emission rate, reflecting the proposed use of available 
FERC efficiency data from the interconnected utility or FERC Form 556.   

 
• Retain the 25 MW minimum size threshold. 
 

The decision should revise the Workshop Report in the following aspects: 

• Application of the screens for both baseload capacity and minimum size 
should be based on the size of the contract delivery to an LSE, not the 
underlying unit. 

 
• The standard should be maintained at 1,100 lbs/MWh. 
 
• An exemption for bottoming-cycle QFs should be included. 
 
• An exemption for all QFs to reflect federal and state policy to encourage 

cogeneration should be included, based on EPUC/CAC’s prior brief. 
 
The Commission must reject arguments for modifications made by other parties, 

including the proposed intrusions into self-generation industrial sites, the 

proposal that screening criteria apply to the underlying facility, and the proposal 

to decrease the minimum size threshold to 5 MW.   

October 27, 2006    Respectfully submitted, 
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